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expected, the result is not a remote consequence. In the case 
of a human agency the result will generally be of a sort not to be 
expected. 14 Yet, whereas the loss of credit, for instance, inci- 
dent to an injury to a merchant's stock in trade, is too remote 
for recovery, 15 similar loss of credit following a blow at a mer- 
chant's credit has been held a proximate damage. 16 It is sub- 
mitted that the blow here directed at plaintiff's family life was 
thus direct: the most natural, and as shown by the event, the 
intended purpose of the information in question was the revela- 
tion of it to the plaintiff's wife, or the use of it in some other 
way, as in a divorce court, to the dissolution of the plaintiff's 
household. Such a dissolution followed from the use of the false 
information. In concentrating their attention on the supposed 
tort action for alienation of affections, then, the court may well 
have overlooked the true, and valid, theory of the plaintiff's 
complaint. 

K. N. L. 



THE RIGHT OF A PAYEE OF A STOLEN CERTIFIED CHECK WHO 
HAS GIVEN VALUE FOR IT. 

An interesting question involving an interpretation of the 
N. I. L. was recently answered by the New York Supreme 
Court in a decision holding that a payee who received a check 
from one who stole it from the drawer's agent and who, pre- 
tending to be such agent, obtained value to the amount of the 
check, was not a holder in due course under section 91 and hence 
could not recover on the instrument. 1 

The facts of the case show that a stock brokerage firm drew 
its check on the defendant bank payable to the order of the 
plaintiff trust company. The check was handed to a clerk who 
was instructed to have it certified and to deliver it to the payee 
in payment for revenue stamps. Immediately after the check 
was certified, it was either stolen or erroneously handed to some 
party other than the clerk by the bank officer. This party, repre- 
senting himself as a messenger from the drawer firm, delivered 
the check to the plaintiff-payee, and received the amount in 



" Sedgwick, Damages (8th ed.) Vol. I, p. 186. 

15 Lowenstein v. Monroe (1880) 55 la. 82. 

16 Larios v. Bonany (1873) L. R. 5 P. C. 346. 

Empire Trust Company v. Manhattan Co. (1917) 162 N. Y. S. (App. 
Div.) 629. 
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revenue stamps. It further appeared that the party who pre- 
sented the check to the plaintiff produced a necessary requisition, 
on which was forged the signature of the drawer of the check. 
In determining that the plaintiff trust company could not recover 
against the certifying bank, the court decided that the plaintiff- 
payee was not a holder in due course, but, on the contrary, was 
an immediate party both to the check and the transaction within 
the meaning of section 35* of the N. I. L. 

Prior to the adoption of the N. I. L., many cases held that an 
instrument in the form of a negotiable promissory note, which 
had never been delivered by the alleged maker, had no legal 
existence as a promissory note; and the party sought to be 
charged upon it might always, unless estopped by his negligence, 
defend successfully against it, without regard to the time when, 
or the circumstances under which, it was acquired by the holder. 3 
Other courts, however, recognized the necessity of sustaining the 
circulation and credit of negotiable paper and held that delivery 
was not essential to the validity of an instrument in the hands 
of a holder in due course. 4 

Whatever conflict of authority or uncertainty may have existed 
before the enactment of the N. I. L. has been entirely eliminated 
by the clear and decisive language of section 35," which provides, 
in part: "Where the instrument is in the hands of a holder in 
due course, a valid delivery thereof by all parties prior to him so 
as to make them liable to him is conclusively presumed." As 

"The N. I. L., Art. Ill, sec. 35, provides that: "Every contract on a 
negotiable instrument is incomplete and revocable until delivery of the 
instrument for the purpose of giving effect thereto. As between imme- 
diate parties, and as regards a remote party other than a holder in due 
course, the delivery, in order to be effectual, must be made either by or 
under the authority of the party making, drawing, accepting or indorsing, 
as the case may be ; and in such case the delivery may be shown to have 
been conditional, or for a special purpose only, and not for the purpose 
of transferring the property in the instrument. But where the instru- 
ment is in the hands of a holder in due course, a valid delivery thereof 
by all parties prior to him so as to make them liable to him is conclusively 
presumed. And where the instrument is no longer in the possession 
of a party whose signature appears thereon, a valid and intentional 
delivery by him is presumed until the contrary is proved." 

* Btirson v. Huntington (1870) 21 Mich. 415; Cline v. Guthrie (1873) 
42 Ind. 227; Roberts v. McGrath (1875) 38 Wis. 52. 

'Worsham v. State (1909) 56 Tex. Crim. 253; Kinyon v. Wohlford 
(1871) 17 Minn. 239; Shipley v. Carroll (1867) 45 111. 285. 

5 See note 2. 
37 



49° YALE LAW JOURNAL 

the instrument in the principal case was never delivered by the 
drawer, it necessarily rests upon the plaintiff to bring himself 
within the phrase "holder in due course," in order to maintain 
his action. 

There is some conflict in the decisions as to whether a payee 
may be a holder in due course under the N. I. L. It has been held 
in Alabama, 6 Massachusetts, 7 and New York, 8 that he may, 
while in Iowa, 9 Missouri, 10 Oregon, 11 and Washington, 12 a con- 
trary conclusion has been reached. In New York, however, it 
seems that the payee of a negotiable instrument may claim the 
prerogatives of a holder in due course under section 91 of the 
N. I. L. The court in the principal case, however, waived this 
point and held that even if this was the correct interpretation of 
the statute, the plaintiff would not be considered a holder in due 
course in this case. 

The N. I. L. 13 defines a holder in due course as a holder who 
has taken the instrument under the following conditions: (1) 
that it is complete and regular on its face; (2) that he became 
the holder of it before it was overdue, and without notice that 
it had been previously dishonored, if such was the fact ; (3) that 
he took it in good faith and for value; and (4) that at die time 
it was negotiated to him he had no notice of any infirmity in the 
instrument or defect in the title from the person negotiating it. 

The following section 14 expressly provides that the holder of 
an instrument payable on demand, negotiated an unreasonable 
length of time after its issue, shall not be regarded as a holder in 
due course. In the absence of this express provision, such a 
party would have been a holder in due course under the pre- 
ceding section. It would seem, therefore, that when the statute 
defines generally who shall be holders in due course and makes 
an express exception of a particular class, who would otherwise 



"Ex parte Goldberg & Lewis (1914) 67 So. (Ala.) 839. 

''Liberty Trust Co. v. Tilton (1914) 217 Mass. 462. 

"Brown v. Rowan (1915) 154 N. Y. S. 1098. 

' Vander Ploeg v. Van Zuuk (1907) 135 la. 350. 

10 St. Charles Sav. Bank v. Edwards (1912) 243 Mo. 553. 

u Gresham Bank v. Walch (1915) 76 Or. 272. 

12 Bowles Co. v. Clark (1910) 59 Wash. 336. 

13 Art. VI, sec. 91. 

"The N. I. L., Art. VI, sec. 92, provides that: "where an instrument 
payable on demand is negotiated an unreasonable length of time after its 
issue, the holder is not deemed a holder in due course." 



COMMENTS 491 

be embraced, the exception negatives the idea that any other 
class was to be excluded, in accordance with the maxim, 
Expressio unius est exclusio alterins. 

The court distinguished the present case from those cases in 
which the maker has given an instrument to a third party and 
has authorized him to transfer title to the payee by delivery, 
when certain conditions of which the payee has no notice are 
fulfilled. 15 A payee who purchases a note under such circum- 
stances admittedly comes within the protection afforded a holder 
in due course. In the principal case, however, it was argued that 
the maker never had any transactions with the party who 
attempted to transfer the note and that the thief never claimed 
to have the power to deliver the note to the payee, except as 
agent for the maker in payment of stamps sold to the latter. It 
was accordingly concluded that the check was never negotiated 
and that the payee was not a purchaser of the check, nor a 
remote party, either to the instrument or to the transaction ; but, 
on the contrary, his claim of title to the instrument rested upon 
a transfer from one who, at best, appeared to have authority 
to deliver it and make a valid contract only for a consideration 
which the plaintiff has failed to perform. 

In answer to the court's argument that the check was never 
negotiated, it must be noted that section 60 of the N. I, L. states 
that an instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee 
the holder thereof. 18 A holder is defined as the payee or indorsee 
of a bill or note who is in possession of it or the bearer thereof. 17 
It can hardly be maintained that the concluding sentence of sec- 
tion 60, viz., "If payable to bearer it is negotiated by delivery; 
if payable to order it is negotiated by the indorsement of the 
holder completed by delivery," was intended to include all the 
modes in which an instrument might be negotiated, or to restrict 
the comprehensive terms of the preceding sentence. If that 

15 Cf. Boston Steel & Iron Co. v. Steuer (1903) 183 Mass. 140; Liberty 
Trust Co. v. Tilton, supra; Vander Ploeg v. Van Zuuk, supra. 

16 The N. I. L., Art. V, sec. 60, says : "An instrument is negotiated when 
it is transferred from one person to another in such manner as to con- 
stitute the transferee the holder thereof; if payable to order it is 
negotiated by the indorsement of the holder completed by delivery." 

17 The N. I. L., Art. I, sec. 2, defines a holder as : " 'Holder' means the 
payee or indorsee of a bill or note, who is in possession of it, or the 
bearer thereof." 
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inference be attached to this provision, it is clear that in neither 
of the above cases can the payee be a holder in due course, which 
is contrary to the doctrine apparently established in New York. 
It is also clear that if the plaintiff can be brought within the 
phrase, "holder in due course," it is of no consequence that the 
drawer of the check received no consideration. 

Adopting the court's assumption that, when the improper nego- 
tiation is by an agent, the payee may be a holder in due course, it 
would seem necessarily to follow that when the improper negotia- 
tion is by a thief, representing himself to be an agent, the con- 
clusion must be the same. Surely, the payee must be considered 
as much "on notice" in the former case as in the latter. While 
the two cases are clearly distinguishable in fact, yet the language 
of the N. I. L. would seem to be sufficiently comprehensive to 
include both. 

S. F. D. 



SERVICE BY PUBLICATION TO OBTAIN PERSONAL JURISDICTION 
OVER A RESIDENT WHO CANNOT BE FOUND 

The problem of acquiring such jurisdiction as will validate 
a personal judgment against one who is a resident of the state 
issuing process, but who is not to be found therein, is compli- 
cated, in most decisions, by uncertainty of distinction as to 
the restrictions upon such a proceeding. Although it was per- 
haps true at common law that as a rule jurisdiction had to be 
based on the fact that the person or the thing was within the 
territory, 1 this requirement was not a necessary element of 
our legal scheme and has been abrogated by statute in many 
common-law jurisdictions. Even in an action in rem, where 
service by publication is universally recognized as valid, the 
jural relations of the absent owner are altered so far as his 
connection with the res is concerned. The step from such an 
adjudication to one which imposes a general liability or duty 
on a person absent from the jurisdiction is but a matter of 
degree and one which common-law tribunals have found them- 
selves, under appropriate statutes, perfectly able to take. For 
example, an English court has no difficulty, in a divorce suit 
brought in England, in giving a judgment for money damages 

1 Story, Conflict of Laws, sec. 539. 



